OFFICE OF THE ATTORNEY GE{IERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

l.nortbl. Ro A, &rton
County Attorney
Calhoun County

Port lavaca, Texas

Dear Sir: Opinion No. 0-6817

Re: Whether cho 7 Part lavaca,

We have received ) or our opinion on the
hereinabove-captioned 1 . e from your letter as
follovws:

ing and rebuildixg : the existing seavall
and bre ) ) ity's property.

alpead y4figs vith regard to proposed
goendgs derived from the Tax Remission

¢ ity Couneil has requested a ruling

from\yo DOpa»n»o t befor¢ the proposed repairs are

. Fiture is authorized out of the Sea-

*In oXTfr that the question may be made clear
to the the Department, I am enclosing & sketch show-
ing the lecation of the proposed repairs,

“Some tventy years ago, the City extended the
North end of the exieting seawall by the construction
of a 14 foot bulkhead out to the mouth eof Lynn's Bayou--
the outer surface vas faced vith limestone riprap.
Behind this feurteen foot vall, the city, vith the
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aid of Federel Funds, dredged out a storm harbor as &
terminus of the Intercoastal Canal., The harbor is
ovned entirely by the City.

*During the recent storm, the vater reached a
height of over 15§ feet, passing completely over the
14 foet seavall and into the dasin. The action of

the vater, and storm tossed ships and vwreckage, eroded

partly across the seavall and undermined the retaining
wall or bulkhead on the back silde,

"While the retaining vall 1s on the inside of
the Municipal Harbor, our City engineer states that
it is necessary to replace, raise, and strengthen the
inside bulkheads in order to support the eutside sea-
vall,

"Under this fact situation, will it be legal
for the City te use Seavall Funds derived from a
tax remission for the purpose ef repalring, ralsing,
and strengthening the inside section of the seawall,
even though the same also cenatitutes the inside bulk-
head of the Municipal Harbert"

_ Section 7, Article 11, of the Texas Constitution reads
as follovs:

"Al1l counties and cities bordering en the
coast of the Gulf of Mexice are hereby authorized
upon & vote of tvo thirds of the taxpayers therein
(to be ascertained as may be provided by lav) to
levy and oollect such tax for construction ef sea
valls, breakvaters, or sanitary purposes as may be
authorized by lav, and may create a dedt fer such
vorks and issue bonds in evidence thereef., But no
debt fer any purpose shall ever be incurred in any
manner by any oity or county unless providiea is
made at the time of creating the same, for levying
and colleocting a sufficient tax to pay the interest
thereon and provide at least tve per cent as & sink-
ing fund; and the condemnation of the right ef vay
for the erection of such vorks shali be fully pro-
vided for.”

: Seotien 8, Article 11, of the Texas Censtitution reads
&8 follovs:

"The counties and cities on the Gulf Cosst being
subject to calamitous overflevs, and & very large
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proportien of the general revenus being derived from
these othervise prespereus localities. ¥The Legisla-
ture 1s espeeially autherized to ald dy donsatien eof
such portien of the pudlic domain as may be deemed
proper, and in such mode as may be previded by lav,
the construction of sea valls, or bDreakvaters, such
aid to be propertioned te the extent and value eof
the vorks censtructed, eor to de constructed, in any
locality.”

House Bill Ne. 7, Chapter 485, page 780, Acts of the Forty-
gseventh Legislature, Regular Sessien, 1931, reads as follovs!

"Section 1. It is feund and declared that the
City of Pert lavaca 1s a ¢ity situated en the Gulf
Coast of the 8tate of Texas and is sudbjest to calam-
itous overflevs and that a very large preportion of
the general revenues of the Btate is derived from this
othervise presperous lecality.

"Sectien 2. For a peried ef tventy (20) years,
commencing en September 1, 1941, folleving the pas-
sage of this Act, there is heredy denated and granted
by the State of Texas te the City of Port lavaca, Cal-
houn County, Texas, all of the net amoeunt of all State
ad valarem taxes levied and collected fer Btate general
purposes, on all preperty, real and personal, includ-
ing the relling stoeck belong te relilroad companies
{(vhich shall be ascertained and appertiened as nov
previded by lav) in Calhoun County. 3Said memsey vhen
received by the City of Port lavaca shall be used dy
such City as an agency ef the 3State of Texas, in the
manner previded i this Act, fer the censtruction, re-
pair, and improvement of sea valls, dreakvaters, and
harbors.

"Section 3. At the end of each month, the As-
sesser and Collecter of Taxes of Calhoun Ceunty shall
make an itemized report under ocath to the Comptroller
of Pudlic Accounts of the State ef Texas, on ferms te
be furnished by the Comptreller, shewing the amount of
all ad valorem taxes ocellected by him fer State generel
purposes upsn real and persenal preperty vithin the
County ef Calbeun, including relling steock ef reilrocad
companies as hereinabove previded; and he shall acoom-
pany the same with an itemized statement sheving full
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disposition ef all such taxes cellested. The said As-
sessor and Collector ef Taxes shall fervard his report
te the Coaptroller, and shall make a 1ike report te
the City Treasurer of the City ef Pert lavaca, and he
shall pay ever te the City Treasurer of the City of
Poert lavaca all eof the moneys cellected by him from
State ad valorem taxes levied fer general purposes
during said month, less such ameunts as are alloved
by lav fer assessing and colleoting same. On the ec-
casion of each such remittance the City Treasurer
shall exscute a receipt in duplicate shoving the
apount eof money thus received, forvarding ene exe-
cuted cepy %9 the Tax Assessor and Collector of Cal-
heun County and the other executed copy te the Comp-
troller of Public Acceunts eof the State of Texas.

"Section 4, The City of Port lavaca, acting by
and threugh its governing body to accomplish such
State purposes, shall have autherity and is heredy
authorized te issue its negotiadle bonds secured by
& pledge of the tax moneys donated and granted dy the
State ¢f Texas and said governing bod{ in its disore-
tien may secure such bonds additionally by a pledge
of ita ovn taxing pover, and the proceeds of the sale
of such bonds may be used for the purpose of construct-
ing, repairing, and impreving sea valls, breakvaters, and
harbers te protect said lecality from tue! calamitous
everflovs; provided that no nev constructien er im-
provement shall be made or centrected for in the bay
on the east side of the present ssa wvall unless er un-
til &ll privately owned lands, leases, and sasements
betveen said proposed structure and the present sea
vall shall have been secured by the City of Pert la-
vaca by purchase, gift, condemnatien, or ethervise.

"Sectien 5. Bonds issuod by the City ef Port lLa-
vaca under autherity ef this Act shall be geverned by
the General lavs of the State of Texas applicaldle to
bonds issued by cities and tovns, including the provi-
aslons eof Titles 22 and 28 of the Revised Civil BStatutes
of 1925 and Amendments thereto, and if the donds are te
be secured by a pledge of the taxing pover ef the City
of Port Laveca the preposition submitted in the election
fer the issuance of sald bonds shall centain a reference
to the fact that such tax is sutherized, The bonds
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jssued by the City fer such purposes shall net exceed
an amount sr amounts vhich ceuld be serviced doth as
te prinoipal and interest vith such denated taxes
based en the latest appreved assessed value eof prop-
erty, including the value of relling steck apportiened
te such Ceunty, in Calhoun County, at the time such
City preposes to issue said bends, and besed en the R
average tax rate levied by the State of Texas for
Generel Fund purposes during the ten (10) years pre-
coding the year in vhich said donds are to de 1ssued,
After bonds shall have been voted originally under
this Act subsequent issues may be voted as required,
Bonds ef an issue may be delivered at one time er

from time to time as and vhen the money is needed for
such purpeses. The money received by the City from
such denated taxes shall be used to pay the princi.
pal and interest ef said bonds anéd shall net be di-
verted to any other purpese,

"Section 6. To the extent that money may be ac-
cumulated in the sinking fund frem such State donated
taxes in excess of ocurrent requirements for principal
and interest and te provide such reserve as may be
prescribed in the ordinance or ordinances autherizing
the issuance of said bonds, it may de invested in ac-
cerdance vith the Genersl lav apglicablo to oities,
The use and diversion of moneys herein granted for
any purpese ether than the payment ef interest and
principal on the bonds voted hereunder er invested
in accordance vith applicadle lavs is heredy pro-
hibited and the violation ef this sectien shall oon-
stitute & misapplicatien eof public money and the persen
er persons so offending shall be punished &s previded
;or in Article 86 of the Penal Code of the Btate ef

XA .

"Section 7. The fact that this Act is designed
to protect a locality situated on the Gulf Cozat from
calamiteus everflovs, and the fact that a very large
proportien ef the generel revenue ¢f the State is de-
rived from such ethervise prosperous locality oreate
an emergency and imperative public necessity that the
Constitutienal Rule requiring bdills te be read in each
Reuse on three separate days be suspended, and said
Rule is hereby suspended, and that this Act become of-
fective immediately from and after its passage, and it
is so enacted."
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In eur opinion Ne, 0-3117, addressed te yeu, ve held
as fellovs:

"We are, therefore, of the epinien that House
Bill 7, supre, vherein it seeks to remit taxes to con-
struct seawvells or breakvaters is net violative of the
Constitutien of Texas, but that it is uncenstitutional
insofar as it seeks to remit taxes te construst harbers.
Ve further held that the striking ef the werd 'harbers!
from the bill does not invalidate the helance thereof,?

In compliance wvith the provisions of Eeuse Bill Xo, 7,
the City of Port lavaeca issued 01t£ of Port lavaca 8eavall and
Breakvater Bends in 19X, and the Gity Cosmission made the fol-
leving statement in the eleoction order, notice of election, and
srdinance authorizing the issuance of bends:

"For the purpose of construoting, repairing,
and improvy seavalls and breakvaters to pretect
the City of Port lavaca from the continuing and re-
occurring calamitous overflovs, vhich improvements
are, in the epinien of the City Commissien, essen-
tial to adequate protection of said city.”

In the case of the First National Bank of Port Arthur

v. City of Port Arthur et al, 35 8, W. (24) 258, the Beaument Court

of Civil Appeals said:

"Counsel for appelless, in their brief, call our
attention to & number of general rules of construction
pertaining te constitutienal provisiens. One eof these
riles is that referred te by our Supreme Court in Walker
v. Neyors, 114 Tex, 225, 266 8. W. 499, The generel
mile there referred te is that contemperaneocus and
practical construction eof censtitutional provisions by
the Legislature in the ensctment ef laws should have
great veight and give rise to a natural presumption
that the legislative constructief rightly interprets
the meaning of the provision, In cennectien vith this
genersl rule, counssl fer appellee in their brief direct
sur attentien te the several acts at different times of
the Texas Legislature granting aid te Gulf Coast ocities
under sectien 8, article 11, of the Constitution. One
of these 1is the act granting aid to the city of Galves-
ton shortly after the destructive gulf hurricane in 1900,
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Another 1s the aet granting aid te the oity ef Corpus
Christi; anether is the act grenting aid te the oity
of Freepert; another is the act grenting aid to the
#ity of Rockport; another is the act grenting aid to
the city of Port lavaca; another is the act granting
aid to the oity eof Aransas Pass, In this cenneoctioen
counsel contend, and undertake to sustain the con-
tentien, that the legislature in esch of the instances
above astated gave & droad and 1liderel construction te
section 8 of article 11 of the Constitution and that
the Legislature in these instances did not construe
that section to limit state aid to Qulf Coast citles
for the construction of sea wvalls and dbreakvaters,
that is, to thoase ghylioul structures themselves, but
construed section O in a droad way so as to give aid
to thoas Gulr Coast cities in the censtruction of
vorks not actually a part of a sea vall or dreakvater,
We shall net dvell upon this suggeastion of counsel,
though ve are impressed vith the force of this sugges-
tion and the argument in connection. Other general
rules of interpretation and censtruction may de said
to be the following:

*l. The intention of the makers of the Consti-
tution vill be ascertained, and vhen that intention
is so ascertained, vhether expressed in plain language
or not, such intent becomes as much & part of the lav
as 1f it had been expressed in plain and unequivocal
terus. This vas the rule announced by our S8upreme
Court in Mills County v. lampasas County, 90 Tex, 606,
40 8. W, A03. ,

"2, Legislatien, organic or statutory, must be
reasonably construed and in a manner not repugnant to
common sehse., This rule is announced in Queen Insur-
ance Ce, v, State, 86 Tex, 250, 24 8, W. 397, 22 L.R.A.
483, and in 8t. Louis 8. V¥, Railvay Co. of Texas v,
Tod, 9% Tex. 632, 64 8, ¥. T78.

"3, A public grent for a pudblic advantage should
be liberally construed in an endeavor to accomplish the
purpose.ef the grant. This rule vas announced in Ar-
ansas County v. Coleman-Fulton Pasture Ce., 108 Tex.
216, 191 8, W, 553,

"4, In construing a lav it vill be presumed that
the creators of same are familiar vith the conditions
to be relieved against and the cenditien ef the ceunty
to vhich the aot ias applicable. VWinona & St, P, R, Co.
v. Barney, 113 U.8, 625, 5 8, Ct. 606, 28 L., Ed. 1109.
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*5. If pessible, that construction will be adopted
vhich will premote the public interests in accord vith
sound economic polisy. This rule vas referred to in
State v. Delress, 72 Tex. 242, 11 8. W. 1029,

"6. In the censtruction ef Constitutiens, as vell
ss statutes,the povers necessary to the exeroise of
pover clearly granted vwill be implied. This rule vas
referred te in Texas Cent. A. Co. v. Dovman, 57 Tex.

17, 79 8, W. 295,

*7. Where a general pover is conferred, every
particular pover necessary for the exercise of same 1is
also conferred, vhether sxpressly granted or not, This
is the rule laid dovn in Coeley's Constitutional Limi-
tations (Bth Ed.) vel. 1, page 138,

"Iz addition te the adbove general rules of inter-
pretation, ve think that the rule announced by our Su-
preme Court, through Chief Justice Phillips, in Aransas
County et al. v, Coleman-Fulten Pasture Company, 108
Pex. 216, 191 8, W. 553, 554, vhere section 52 of ar-
ticle 3 of our Conatitution vas under construction, is
the rule of greatest application to the facts in this
case., It 1s as follovs:

"iThe spirit, purpose and scope of the particular
provision are all to be consulted in the effort to de-
termine with certainty the meaning of its terms.'

"Applying that rule in this case, ve have no hes-
itancy in cenoluding that the sxpenditure by the oity
of Port Arthur ef its bond monsy above mentioned for
the vork done by the Centrel Construction Company in
constructing the Stilwell Storm Drain vas not pro-
hibited and would not be in violatien ef section 8,
article 11, of the Constitution. The apirit and the
purpose that actuated the framers of that artiocle vas
mainly the protsction ef the lives and property eof
people in cities situated on the Gulf loast and al-
vays exposed to danger and hazards of the sea, Pro-
tection to those people and their propertiy, ve say,
vas the main and eontrolling thought, and in addition
to that, and as incidental te that, vas the denefit
that vould redound and acorue to the people of the
vhole state of Texas by protecting such of its citizens
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a8 live in the exposed cities. It was kmovn that many
Texas ceunties and cities vere se situated upen the
@ulf Coast as te be constantly exposed to the ravages
and destructien ef gulf hurricanes, and the purpose

. of the framers of the article vas te givo pretection,
as far as possidble threugh human skill and agensy,

te the lives and preperty ef our citizens oxpoldd to
such hazards,

"We think that the trial court, under the eovi-
dence in this case, vas correct in finding and con-~
cluding that the constructien ef the Btilvell Stom
Drain, as ocontemplated,vas an easential and necessary
and component part of the sea wall preject at Port Ar-
thur, and that therefere the 3tilvell 3tomm DPrein vhen
completed will be a part of the sea vall in the sense
in vhich that term is used in section 8, article 11,
of the Constitution.”

In viev of the helding in the abeve-cited case, it is ap-
parent that the ansver to the questien submitted dy you is dependent
upen the determination as to vhether the centemplated censtruction

is o:-ontinl, nscessary, and compenent part of the sesvall preoject.
Vb an engineering fact, it 1s necessary te replace, raise, and
stre thon the inside bulkheads of the retaining wall in order teo

outside seavall, it is our opinion, based en EE fore-
g authorities, such construction would constitute "an es-
sential and necessary and compenent part of the seavall project”

at Port lavaca, Texas, and that your question should be ansvered
in the affimative,

suppert the

Very truly yours

ATTORNEY GENERAL OF TEXAS

= sh /Y S Py

By
ATTCRNEY GENERAL OF TEXAS 7. C. n“i.,

Assistant
JCD/JICP
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